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Lowering the King's Ears: Delimiting the Waiver of
Sovereign Immunity for Bid Protests after Percipient.ai

BY ADAM A. BARTOLONZO

“Political theory has never
ceased to be obsessed with
the person of the sover-
eign.” This sentiment,
expressed by French his-
torian and philosopher Mi-
chel Foucault during an in-
terview in 1976, parallels
American jurisprudence

in the third decade of the
21st century, which argu-
ably has been obsessed with
the “person of the executive” in our federal government.
But while debates over the scope of judicial review of ex-
ecutive acts continue to make headlines today,’ the re-
ality is that our legal system has been “obsessed with the
person of the sovereign” since the early days of our re-
public, when, despite having led a successful revolution
against an overseas monarchy, the founding generation
nonetheless decided to retain the doctrine of sovereign
immunity for its newly established form of government.’
This “ancient doctrine” holds that, because the sover-
eign is the source of all legal power, the sovereign can-
not be sued by its subjects.* While it may have made
sense in medieval times, the concept of sovereign im-
munity strikes many as (to borrow Justice Frankfurter’s
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description of it) “an anachronistic survival of monar-
chical privilege [that] runs counter to [the] democratic
notions of the moral responsibility” of our representative
form of government to its citizens.® So, what can be done
to reign in this “monarchical privilege” that is anathema
to our republican values? Foucault’s recommendation,
consistent with his well-known distrust of centralized
power, presumably would have been “to cut off the king’s
head” and eliminate sovereign immunity altogether.
That has yet to happen in American jurisprudence
and is unlikely to happen any time soon with the Su-
preme Court’s recent reaffirmation of the need for some
executive immunity to ensure the “vigorous” and “en-
ergetic” execution of our laws.” But while we have been
unable entirely to rid our legal system of concepts relat-
ing to sovereign immunity, our political system has been
capable of developing ways of at least defining the doc-
trine’s application, most notably through congressional
consents to waive the doctrine by statute® and to man-
age the doctrine by constitutional amendment.’ In the-
ory, then, the people have the power (at least indirectly,
through their elected representatives) to delimit when
continued on page 16
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DELIMITING THE WAIVER OF SOVEREIGN IMMUNITY
FOR BID PROTESTS AFTER PERCIPIENT.Al

continued from page 1

and how their government can be held accountable
through judicial review.

By now you may be wondering what any of this dis-
cussion of sovereign immunity has to do with procure-
ment law. Everything, actually. Contractors’ rights to
challenge agencies’ procurement decisions in court,
even for something as fundamental as a breach of con-
tract, flow from a statutory waiver of sovereign immuni-
ty known as the Tucker Act.”® This statute confers upon
the US Court of Federal Claims (COFC), an Article I
court of special jurisdiction, the authority to adjudicate
claims against the US government sounding in contract
and, since 2001, exclusive judicial review of bid protests.!!
Consequently, understanding what the Tucker Act does
and does not permit is tantamount to understanding
what rights contractors can or should have vis-a-vis the
sovereign United States with which they have decided to
do business.

So, when a panel from the US Court of Appeals for
the Federal Circuit issued its decision in June 2024 in
Percipient.ai, Inc. v. United States,'* many in the govern-
ment contracts community were surprised to learn just
how expansively the court of appeals viewed the COFC’s
bid protest jurisdiction.”” The Federal Circuit’s decision
expanded the COFC'’s bid protest jurisdiction in two
distinct ways. First, the Federal Circuit expanded the
COEFCs jurisdiction over task order protests by narrow-
ing the scope of the statutory bar on such protests'*—it-
self a displacement of the Tucker Act’s waiver of sover-
eign immunity—to only challenges of governmental
actions in “the direct causal chain sustaining the issu-
ance of a task order.””® Second, and perhaps more re-
markably, the panel’s majority decision also recognized,
for the first time since bid protest jurisdiction was con-
solidated before the COFC, the right of a would-be sub-
contractor to protest an agency’s post-award decision-mak-
ing as allegedly violating procurement law, even though
the protester never competed for, and, in fact, admittedly
could not have competed for, the underlying contract and
task order between the government and its prime.’® The
Federal Circuit limited its decision, for now, to the par-
ticular facts and violation of procurement law at issue
in Percipient.ai.l” But its expansive reading of the Tucker
Act’s waiver of immunity, which traditionally had been
construed narrowly and “strictly in favor of the sover-
eign,” sets a precedent that prospective subcontractors
now can invoke to assert rights under procurement stat-
utes despite not being in direct privity or ever even hav-
ing a chance of being in direct privity with the govern-
ment."” In other words, while the Federal Circuit may not
have cut the doctrine’s head off entirely, Percipient.ai cer-
tainly gave sovereign immunity something akin to a guil-
lotine haircut for what could be a “flood” of protests from
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potential subcontractors in the wake of that decision.?

The purpose of this article is to analyze the potential
repercussions of Percipient.ai and how they may affect the
waiver of statutory immunity from bid protests going for-
ward. To that end, this article examines the history of
the statutory waiver, how it was interpreted before Per-
cipient.ai, and both the majority and dissenting opinions
in that case. This article then considers questions left
unanswered by the majority’s decision before conclud-
ing with a discussion of how these questions could be re-
solved by the Federal Circuit through reconsideration
en banc (which, at the time of this writing, has not been
issued).

Statutory History of the Waiver of Sovereign Immunity
from Bid Protests

To better understand the Tucker Act’s waiver of sover-
eign immunity from bid protests, one should begin by ac-
knowledging that, as originally enacted, no such waiver
was made by that statute. The Tucker Act, when it first
became law in 1887, waived sovereign immunity only
from monetary claims not sounding in tort based on the
Constitution, federal law, or regulation, “or upon any
contract, expressed or implied, with the Government of
the United States.”?! The statutory text made no men-
tion of what, if any, redress actual or prospective bidders
could pursue if the US government violated its own pro-
curement rules when soliciting requirements and mak-
ing a contract award. In addition, the Supreme Court
held as late as 1940 that US procurement law was “not
enacted for the protection of sellers and confers no en-
forceable rights upon prospective bidders.”?

Beginning in the mid-20th century, however, two de-
velopments occurred that made judicial review of bid
protests a reality. First, in 1946, Congress passed the Ad-
ministrative Procedure Act (APA), which waived sover-
eign immunity by authorizing civil actions by those with
standing to challenge administrative action and empow-
ered the judiciary to “hold unlawful and set aside agen-
cy action, findings, and conclusions found to be,” among
other things, “arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law.”” The
APA included a broad standing provision, permitting
suit to be brought against the government by any “per-
son suffering legal wrong because of agency action, or ad-
versely affected or aggrieved by agency action within the
meaning of a relevant statute.”** Interpreting these provi-
sions nearly 25 years after their enactment, the US Court
of Appeals for the District of Columbia Circuit ruled in
its landmark decision in Scanwell Laboratories, Inc. v.
Shaffer that “the ancient doctrine of sovereign immunity
has no application” to bid protests brought by disappoint-
ed bidders in federal district court.?®

The second development was that, starting in 1956,
the US Court of Claims (predecessor to the mod-
ern COFC) began carving out for itself bid protest ju-
risdiction under the Tucker Act’s waiver of sovereign
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immunity from claims sounding in contract. This theo-
ry, first articulated in Heyer Products Co. v. United States,
held that the US government breaks an implied contract
with bidders when it fails to consider their bids fairly and
impartially, thereby entitling them to relief in the form
of recovery of their bid or proposal preparation costs.*®
Notwithstanding the tenuous logic underlying the Court
of Claims’ conclusion given the Tucker Act’s complete
silence as to bid protests, Congress apparently ratified
this thinking in 1982 by conferring upon the US Claims
Court (as it then became known) jurisdiction to hear bid
protests and even to enter injunctive and declaratory re-
lief to resolve protest disputes.”’ In doing so, however,
Congress limited its waiver of sovereign immunity to pre-
award protests.”® That limitation, in turn, led to a circuit
split among Article III courts over whether Scanwell ju-
risdiction still covered both pre-award and post-award
protests, or whether Congress had displaced district
courts’ jurisdiction over pre-award protests by conferring
it upon the Claims Court instead.”

Meanwhile, the US Government Accountability Of-
fice (GAO)—which was created in 1921 as the General
Accounting Office and is an independent agency under
the legislative branch headed by the US Comptroller
General’*—had begun reviewing bid protests under its
“dubious statutory authority” to settle and adjust claims
against the government and to certify and revise pub-
lic accounts.’ As a legislative branch entity, GAO lacks
the authority to order executive branch agencies to take
specific actions and therefore can only make recommen-
dations as to how agencies should resolve bid protests if
GAO finds a violation of procurement law to have oc-
curred.” Nevertheless, recognizing it as an (arguably) less
formal and less expensive alternative to the courts, Con-
gress formally granted GAO concurrent authority over
bid protests with the enactment of the Competition in
Contracting Act (CICA) in 1984.* CICA, as amended,
now authorizes GAQO to resolve “protests,” which the Act
defines as “a written objection by an interested party”
to (i) a solicitation, (ii) the cancellation of a solicitation,
(iii) an award or proposed award of a contract, (iv) a ter-
mination or cancellation of a contract award if based on
improprieties concerning the award, or (v) the conver-
sion of a function being performed by federal employ-
ees to private sector performance.** CICA, as enacted,
also included a definition of “interested party” to mean
“an actual or prospective bidder or offeror whose direct
economic interest would be affected by the award of the
contract or by failure to award the contract.”®

And so, whereas disappointed offerors had virtually
no options to protest a solicitation or award at the start of
the 20th century, the jurisdictional landscape had shift-
ed significantly as the 21st century approached, with no
fewer than three fora in which actual or prospective of-
ferors could challenge the US government’s procurement
actions: (1) the US Court of Federal Claims (to which
the Claims Court had been renamed in 1992), where

pre-award protests could be brought; (2) the federal dis-
trict courts, where post-award protests could be brought;
and (3) GAO, where either could be brought.*® It was
against this backdrop that Congress sought to consoli-
date judicial review of both pre- and post-award protests
as the exclusive province of the COFC, largely because
Congress was concerned that balkanized bid protest ju-
risdiction had “led to forum shopping and the fragmenta-
tion of Government contract law.””” Congress achieved
the goal of consolidation with enactment of the Ad-
ministrative Disputes Resolution Act of 1996 (ADRA),
which allowed for concurrent jurisdiction of the full pan-
oply of bid protests between the COFC and the federal
district courts until a sunset provision ended the federal
district courts’ jurisdiction in 2001.® Congress left un-
touched GAO’s grant of bid protest jurisdiction under
CICA, leaving that forum still available to protesters not
wanting to incur the time or expense of formal judicial
proceedings.”

With ADRA, Congress added a new waiver of sover-
eign immunity in Section 1491(b)(1) of the Tucker Act,
which permits jurisdiction over actions by “an interest-
ed party objecting to [1] a solicitation by a Federal agen-
cy for bids or proposals for a proposed contract or to [2] a
proposed award or the award of a contract or [3] any al-
leged violation of statute or regulation in connection

The jurisdictional landscape had
shifted significantly as the 21st century
approached, with no fewer than three

fora in which actual or prospective
offerors could challenge the US

government’s procurement actions.

with a procurement or a proposed procurement.™® While
the statute uses the term “interested party” to refer to
who has standing to bring each of these categories of ac-
tions—known colloquially as the “three prongs” of the
Tucker Act’s bid protest jurisdiction—ADRA did not in-
clude a definition for the term as CICA had done.* Nor
did ADRA adopt the same, broad standing language
as the APA had done for final agency actions, although
ADRA did adopt the APA standard of review to apply to
all actions brought under Section 1491(b)(1) of the Tuck-
er Act.¥

Such was the shape of the Tucker Act’s waiver of sov-
ereign immunity from bid protests when the Federal Cir-
cuit was tasked with interpreting it in Percipient.ai. But
before concluding this statutory history, it is necessary to
discuss briefly another significant legal development that
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ultimately affected the outcome in that case, which is
Congress’s enactment of the Federal Acquisition Stream-
lining Act of 1994 (FASA).*® FASA introduced two im-
portant changes relevant to the dispute in Percipient.ai.
First, FASA established the task order protest bar, a nar-
rowing of the general waiver of sovereign immunity for
bid protests that prohibits protests made “in connection
with the issuance or proposed issuance of a task or deliv-
ery order” against an indefinite-delivery, indefinite-quan-
tity (IDIQ) contract.* The only statutory exceptions to
this bar are (1) for protests “on the ground that the order
increases the scope, period, or maximum value of the
contract under which the order is issued,” which can be
brought before both the COFC and GAQ; and (2) pro-
tests of task or delivery orders valued in excess of $10 mil-
lion for civilian contracts and in excess of $25 million
for defense contracts, which can only be brought before
GAO.® Second, FASA established a preference—now
codified at 10 U.S.C. § 3453 and 41 U.S.C. § 3307—to
procure commercial or nondevelopmental items or ser-
vices to meet the government’s needs. Among other ob-
ligations imposed by that preference, agencies now must
ensure, “to the maximum extent practicable,” that “of-
ferors of commercial services, commercial products, and
nondevelopmental items other than commercial prod-
ucts are provided an opportunity to compete in any pro-
curement to fill such requirements.®

Caselaw Before Percipient.ai Delimiting the Waiver of
Sovereign Immunity for Bid Protests

Following the procurement reforms of the mid-1990s,
the Federal Circuit and COFC had to determine what
kinds of protests could now be brought in response to
Congress’s amendments of the Tucker Act’s waiver of
sovereign immunity. This section discusses caselaw be-
fore Percipient.ai that addressed the scope of bid protest
jurisdiction in the aftermath of those amendments. Con-
sistent with the order in which they are addressed in the
majority’s decision in Percipient.ai, this section first ex-
amines caselaw on the FASA task order protest bar be-
fore examining caselaw regarding “interested party”
standing under Section 1491(b)(1) of the Tucker Act.

The FASA Task Order Protest Bar

The Federal Circuit first directly addressed the scope of
the FASA task order protest bar in SRA International,

Inc. v. United States.*’ In that case, SRA lodged a protest
at GAQO over the issuance of a $365 million task order to
an awardee SRA alleged was tainted by several organiza-
tional conflicts of interests (OCls).* After the procuring
agency issued a waiver of any residual OCls affecting the
task order award that resulted in GAO dismissing the pro-
test as academic, SRA filed a post-award protest before
the COFC seeking to enjoin the agency’s OCI waiver.¥
After denying the government’s motion to dismiss for lack
of subject matter jurisdiction, the COFC ruled in the gov-
ernment’s favor on the merits, leading SRA to appeal.*
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On appeal, the Federal Circuit held the COFC erred
in exercising jurisdiction over SRA’s protest in the first
place because SR A’s protest fell under the FASA task
order protest bar.”! “The statutory language of FASA is
clear,” the Federal Circuit said, leaving “the court no
room to exercise jurisdiction over claims made ‘in con-
nection with the issuance or proposed issuance of a task
or delivery order.”? The Federal Circuit found it made
no difference that SRA had alleged violations of pro-
curement law under prong three of the Tucker Act (re-
lating to an alleged violation of statute or regulation in
connection with a procurement or proposed procure-
ment) because FASA “is somewhat unusual in that it ef-
fectively eliminates all judicial review for protests made
in connection with a procurement designated as a task
order—perhaps even in the event of an agency’s egre-
gious, or even criminal, conduct. Yet, Congress’s intent
to ban protests on the issuance of task orders is clear
from FASA’s unambiguous language.”’ The Federal Cir-
cuit also found it made no difference that the OCI waiv-
er occurred after award. Although “a temporal discon-
nect may, in some circumstances, help to support the
non-application of the FASA bar,” the Federal Circuit
found that the post-award issuance of the waiver did not
cure the jurisdictional defect in SRA’s protest because
the agency’s OCI waiver was “directly and causally con-
nected” to the issuance of its task order.>* In addition,
the Federal Circuit found that the remedy requested by
SRA—"“i.e., rescission of the task order’s issuance”—
“[tlhough not necessarily dispositive,” nonetheless sup-
ported “the conclusion that SRA’s protest is actually with
the issuance of the task order, rather than the waiver
alone.”

The Federal Circuit next considered the FASA task
order protest bar in 22nd Century Technologies, Inc. v.
United States.’® In that case, 22nd Century had received
a task order that was subsequently terminated as a re-
sult of successful size protests before the US Small Busi-
ness Administration (SBA) resulting in a determination
that 22nd Century was other than small for purposes of
the task order competition.’” 22nd Century filed a pro-
test before the COFC challenging the size determination
and seeking to enjoin the termination of its task order.’®
After the COFC granted motions to dismiss the protest
as a task order protest barred by FASA, 22nd Century ap-
pealed. On appeal, the Federal Circuit agreed that the
FASA task order protest bar encompassed, and preclud-
ed jurisdiction over, 22nd Century’s protest. According
to the Federal Circuit, “FASA’s unambiguous language
categorically bars jurisdiction over bid protests, even
those involving a challenge to an SBA size determina-
tion where the size determination is challenged ‘in con-
nection with the issuance of a task or delivery order.”’
Because 22nd Century’s challenge was “to the alleged
failure of the task order to require bidders to recertify as
small businesses,” the Federal Circuit found that the pro-
test was, in fact, made in connection with the issuance of
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its task order.®® The Federal Circuit rejected 22nd Centu-
ry’s argument that its legal action was “in reality a chal-
lenge to the termination of the contract” because 22nd
Century would have had to bring any such challenge
under the Contract Disputes Act (CDA) instead, which
it had failed to do.®! The Federal Circuit also reaffirmed
its holding in SRA that the FASA task order protest bar
applied to all task order protests brought under Section
1491(b)(1) of the Tucker Act, including those asserted
under prong three relating to an alleged violation of stat-
ute or regulation in connection with a procurement or
proposed procurement.®

And so, within the span of a decade, the Federal Cir-
cuit had issued two precedential decisions that reaf-
firmed the expansive scope of FASA’s withdrawal of
the Tucker Act’s waiver of sovereign immunity for task
order protests. Yet, despite how expansively those deci-
sions construed FASA’s task order protest bar, a number
of judges on the COFC still perceived some wiggle room
to exercise jurisdiction over protests involving task or-
ders under IDIQ contracts. These cases relied upon the
Federal Circuit’s use of the phrase “directly and causally
connected” in SRA,* as well as its dicta that a tempo-
ral disconnect may support nonapplication of the protest
bar,* to hold there are certain categories of procurement
decisions that may affect task order awards, yet are “logi-
cally distinct” enough from the issuance of them to fall
outside of the FASA task order protest bar.®” Thus, these
cases recognized that decisions such as the cancellation
of a solicitation,® conducting a Rule of Two analysis to
determine if a procurement should be set aside for small
businesses,”” and whether a procuring agency has satis-
fied its obligation to consider commercial and nondevel-
opmental alternatives before selecting a procurement ve-
hicle®® can be challenged under the COFC'’s bid protest
jurisdiction even if their ultimate outcome is the issu-
ance or proposed issuance of a task order. In other words,
rather than closing the door entirely to task order-relat-
ed protests, it seemed at least to some COFC judges that
FASA’s withdrawal of the waiver of sovereign immunity
over protests of IDIQ task orders, and the Federal Cir-
cuit’s interpretation of it, still left that door a bit ajar.

“Interested Party” Standing

Prior to Percipient.ai, the seminal interpretation of
ADRA’s amendment of the Tucker Act confining bid
protest jurisdiction to actions brought by “interested
parties” was established by the Federal Circuit’s decision
in American Federation of Government Employees, AFL-
CIO v. United States (AFGE).® In that case, federal em-
ployees and their union representatives challenged the
Defense Logistics Agency’s decision to award a contract
to a private sector contractor in lieu of performing the
services in-house by the agency’s “Most Efficient Orga-
nization” (MEQ), as required by OMB Budget Circu-
lar A-76.7 The employees claimed they would be part
of the MEO to perform the services in-house but were

instead facing displacement as a result of the agency’s al-
legedly erroneous decision to outsource the services to a
contractor.”! The COFC granted the government’s and
the contractor’s motions to dismiss, applying the APA’s
“adversely affected or aggrieved” party standard to reach
its conclusion that the employees lacked standing under
Section 1491(b)(1) of the Tucker Act.” The employ-
ees appealed, arguing they satisfied the requirements for
standing under the APA.

On appeal, the Federal Circuit rejected the notion
that Congress “intended to give the [COFC] jurisdic-
tion over any contract dispute that could be brought
under the APA,” including those that might be brought
by “parties other than actual or prospective bidders.”” At
the outset of its analysis of the Tucker Act’s bid protest
jurisdiction, the Federal Circuit acknowledged it is “guid-
ed by the principle that waivers of sovereign immunity,
such as that set forth in § 1491(b)(1), are to be construed
narrowly.”™ The Federal Circuit then proceeded to an-
alyze ADRAs legislative history, observing that Con-
gress’s description of the district courts’ previous Scan-
well jurisdiction was framed as permitting “a contractor to
challenge a Federal contract award.”” This description,
the Federal Circuit found, was consistent with the fact
that the “vast majority of cases brought pursuant to Scan-
well were brought by disappointed bidders.”” The Feder-
al Circuit further concluded that Congress had declined
to adopt “the broad language of the APA” in defining
who has standing to file a bid protest under the Tucker
Act, instead choosing the term “interested party”—"a
term that is used in another statute that applies to gov-
ernment contract disputes, the CICA.”” While the Fed-
eral Circuit noted that CICA, by its own terms, applies
only to protests brought before GAQ, the Federal Circuit
nonetheless concluded that “the fact that Congress used
the same term in § 1491(b) as it did in the CICA sug-
gests that Congress intended the same standing require-
ments that apply to protests brought under the CICA to
apply to actions brought under § 1491(b)(1).”” Thus, the
Federal Circuit decided to construe the term “interested
party” as used in the Tucker Act in accordance with how
CICA defined the term, holding that “standing under §
1491(b)(1) is limited to actual or prospective bidders or
offerors whose direct economic interest would be affect-
ed by the award of the contract or by failure to award the
contract.””

Since deciding AFGE, the Federal Circuit has applied
its standard for “interested party” standing consistently for
over two decades, even in situations where protesters did
not submit a bid, by carefully centering its analysis on the
question of whether the protester nonetheless could have
competed for or been awarded a government contract
had the US government not allegedly violated procure-

RIS

ment law (i.e., a protester’s “prospective” offeror status).*
The COFC likewise consistently has interpreted AFGE
as recognizing that only actual or prospective offerors
have standing under the Tucker Act’s waiver of sovereign
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immunity to bring bid protests challenging agency pro-
curement decisions.®! As a result, prior to the Percipient.ai
decision, it seemed to be settled law that only those with
some chance of being in direct privity with the govern-
ment could sue the sovereign under the Tucker Act’s bid
protest jurisdiction, as amended by ADRA.#

Factual and Procedural Background of Percipient.ai
[t was against this backdrop and legal history that Per-
cipient.ai, Inc. (Percipient) brought its bid protest action
against the US government. Interestingly, the procure-
ment at issue in Percipient.ai was not one for which Per-
cipient had competed, but one for which CACI, Inc.—
Federal (CACI) had competed and been selected for
award. In January 2021, the National Geospatial-Intelli-
gence Agency (NGA) awarded to CACI an IDIQ con-
tract the agency referred to as SAFFIRE.® The SAFFIRE
contract required CACI to provide (1) an enterprise re-
pository backbone for storing, managing, and dissemi-
nating data and (2) a user-facing computer vision (CV)
system.?* Percipient was unable to meet the repository re-
quirement but offered a commercial CV platform, Mirage,
that Percipient alleged could meet NGA’s CV system re-
quirement.®> Accordingly, while Percipient did not bid on
the SAFFIRE contract, Percipient nonetheless expected
to have an opportunity to offer its Mirage system to NGA
and CACI sometime during contract performance be-
cause of FASA’s preference for commercial items.* Per-
cipient contacted NGA and CACI about its commercial
Mirage system in hopes of securing a spot on the devel-
opment of the CV system required by the SAFFIRE con-
tract, which NGA directed CACI to begin through the
issuance of Task Order 1 under CACI’s SAFFIRE IDIQ
contract.’” CACI passed on Percipient’s commercial offer-
ing, however, and decided to build its own CV system in-
stead.® Percipient also demonstrated its Mirage system to
NGA representatives and offered a free testing period for
NGA to conduct testing of the system with live data, but
the testing performed by NGA was limited and, according
to Percipient, “subpar.” Percipient alleged that the limited
testing performed by NGA indicated that NGA had “de-
liberately failed to evaluate Mirage’s ability to meet SAF-
FIRE’s CV system requirements.”®

After NGA refused to provide Percipient another
opportunity to demonstrate the feasibility of its com-
mercial CV solution, Percipient filed a bid protest ac-
tion in the COFC, seeking to enjoin NGA’s alleged vi-
olations of FASA’s preference for commercial products
and services.”® Both the government and CACI filed
motions to dismiss Percipient’s complaint, contending
both that (i) the COFC lacked subject matter jurisdic-
tion over the protest due to the FASA task order protest
bar and (ii) Percipient lacked standing as an “interested
party” under the Tucker Act.”® The COFC, in two sep-
arate opinions written by Judge Bruggink, initially de-
clined to grant the motions to dismiss but subsequent-
ly granted the motions on reconsideration, dismissing
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Percipient’s protest for lack of jurisdiction under the
FASA task order protest bar.”” Percipient appealed the
dismissal to the Federal Circuit.

The Maijority’s Decision in Percipient.ai

The FASA Task Order Protest Bar Did Not Apply to
Percipient’s Bid Protest

In a 2-1 panel decision (with Judges Stoll and Taranto in
the majority and Judge Clevenger dissenting), the Fed-
eral Circuit reversed the COFC'’s decision that the FASA
task order protest bar applies to Percipient’s protest.” The
Federal Circuit reviewed each of Percipient’s four protest
counts and found that none of them were “in connection
with the issuance or proposed issuance of a task or deliv-
ery order.”* Most of Percipient’s allegations, according to
the Federal Circuit, did not “even mention task orders,”
and when they did, their focus was on NGA’s and CACI’s
actions after the issuance of Task Order 1.” In addition,
the Federal Circuit noted that Percipient’s requested re-
lief (i.e., enjoinment of NGA’s alleged violations of FA-
SA’s commercial preference) “would not alter NGA’s issu-
ance of Task Order 1 to CACI,” which the Federal Circuit
found provided further support that Percipient’s protest
was not in connection with the issuance or proposed is-
suance of that task order.” Instead, because “Percipient
largely challenges the failure of NGA and its contractor
to properly review its Mirage product and thereby conduct
the necessary research required by statute before develop-
ing the CV system,” the Federal Circuit held that the task
order protest bar did not apply.”’

Notably, the Federal Circuit rejected, as “far too
broad,” the government’s position that the task order bar
should apply to “all protests that relate to work performed
under a task order,” such that “whatever results from, i.e.,
follows or comes after, a task order falls under the task
order bar.””® The US government had based its proffered
interpretation on the Federal Circuit’s statement in SRA
that the FASA protest bar applied to all procurement ac-
tions “directly and causally” connected to the issuance
of a task order.”” The majority in Percipient.ai, however,
interpreted that language from SRA as intended only
“to refer to government action in the direct causal chain
sustaining the issuance of a task order, not to all actions
taken under or after issuance of a proper task order.”'®
Unlike in SRA, where the “wrongfulness” of the chal-
lenged OCI waiver “would [have| cause[d] the task order’s
issuance to be improper,” Percipient’s protest grounds did
not challenge the propriety of or seek to upend the award
of CACI’s task order.!® Thus, according to the panel ma-
jority, Percipient’s bid protest was not “directly and caus-
ally” connected to CACI's task order so as to fall under
the task order protest bar.!?

Percipient Is an “Interested Party” Under Prong Three of the
Tucker Act

Because the lower court had relied upon the FASA
task order bar as the basis of its decision to dismiss
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Percipient’s protest in the proceedings below, much of
the attention given to the appeal in Percipient.ai focused
initially on that aspect of the appeal.'®® During oral ar-
gument, however, it became clear the panel judges were
keenly interested in an alternative basis to affirm the
lower court’s decision advanced by the government and
CACI: that, as neither an actual nor prospective offeror
on the underlying SAFFIRE contract or Task Order 1,
Percipient lacked “interested party” standing under the
Tucker Act to pursue its protest.'* Indeed, the panel’s
pointed questions at oral argument (particularly from
Judge Clevenger, who subsequently dissented from the
majority’s decision) about the implications of recogniz-
ing a potential subcontractor like Percipient as an “in-
terested party” with standing to protest led some com-
mentators to remark that “the tables seemed to turn”
against the protester “when it came to the issue of Per-
cipient’s standing to protest.”'® As a result, it came as

a surprise to many when the panel’s majority decision
not only declined to dismiss on this alternative basis but
went a step further by recognizing—for the first time
since ADRA’s passage—that a party may challenge a
violation of procurement law under prong three of the
Tucker Act’s bid protest jurisdiction relating to an al-
leged violation of statute or regulation in connection
with a procurement or a proposed procurement, even
though the protestor was neither an actual nor prospective
bidder on a government contract.'®®

To arrive at this conclusion, the majority began by
acknowledging that prong three of the Tucker Act’s bid
protest jurisdiction is “very sweeping in scope” in that
the phrase “in connection with a procurement or pro-
posed procurement” covers “all stages of the process of
acquiring property or services,” not just the solicitation
(prong one) or award (prong two) phase.'” According-
ly, prong three provides “interested parties” the right to
challenge any alleged violation of law that may occur in
a procurement from beginning to end, including up to
and including “contract completion and closeout.”'® Be-
cause Percipient alleged violations of FASA’s commer-
cial preference and related regulations “in connection
with” the SAFFIRE procurement, the majority held that
Percipient’s bid protest fell within the contours of prong
three of the Tucker Act’s bid protest jurisdiction.!””

The majority then proceeded to distinguish AFGE,
which both the government and CACI had relied upon
to argue Percipient lacked standing, on the basis that
the protest in AFGE included challenges to a task order
under both prongs two and three of Section 1491(b)(1).!°
According to the majority, the alleged violations of pro-
curement law (prong three) in AFGE overlapped with
the challenge of the contract award (prong two) to such
an extent that the protesters could not “evade the con-
straint on standing under the first two prongs.”!!! By con-
trast, Percipient’s protest involved a challenge only under
prong three—a situation AFGE did not address, and one
that the majority described as “a crucial distinction” as to

why AFGE was not controlling.!? The majority thus de-
clined to apply CICA’s definition of “interested party” to
Percipient’s protest and, in doing so, set forth four ratio-
nales as to why a non-bidder like Percipient could bring a
purely “prong three” protest alleging violations of FASA’s
preference for commercial items.!

First, the majority held that the third prong of Sec-
tion 1491(b)(1) “goes beyond the situations considered in
CICA,” which limits protests by an “interested party” to
solicitation defects, cancellations, awards and proposed
awards of contracts, and conversions of in-government
functions to performance by the private sector.!* The
third prong of the Tucker Act’s bid protest jurisdiction,
however, “in no way resembles” CICA’s itemization of
specific categories of procurement actions encompassed
by its grant of protest jurisdiction, but “instead is defined
by the legal source of wrongfulness (statutory or regula-
tory violation) across the full range of actions connected
with an actual or proposed procurement.”®

Second, the majority held that the statutory language
in prong three requires a broader definition of “interested
party” that is not confined to actual or prospective bid-
ders because, on its face, prong three does not require
a protester to “challenge either a solicitation for or the
award or proposed award of a government contract.”'!®
Rather, prong three allows plaintiffs to challenge “any
alleged violation of statute or regulation in connection
with a procurement or a proposed procurement,” which is
broader than any of the scenarios governed by CICA.!"
Accordingly, even though CICA contains a definition of
“interested party,” the phrase “interested party” as used
in the Tucker Act must be interpreted “in the context of
this broader third prong to give it independent import.”!'8

Third, the majority determined that the specific statu-
tory violation invoked by Percipient necessitated a broad-
er interpretation of “interested party” to ensure offerors
of commercial products or services have a meaningful
opportunity to enforce the statutory preference Congress
intended them to enjoy."? If offerors of commercial and
nondevelopmental items like Percipient were unable to
challenge the government’s failure to adhere to the stat-
utory preference for commercial products and services
and instead had to “rely on an agency to self-regulate and
on contractors like CACI to act against their own inter-
est,” then the statutory guarantees of FASA’s commercial
preference “would have minimal bite.”'?° Thus, to pre-
vent the statutory commercial preference from becoming
“illusory,” offerors like Percipient, “who offer significant
commercial and nondevelopmental items likely to meet
contract requirements but who cannot bid on the entire
contract or a task order,” need to have standing to en-
force the preference.'”!

Fourth, the majority found that the timing of the pas-
sage of FASA’s commercial item preference in 1994 vis-
a-vis ADRA in 1996 supported its view.!” Given the
two-year period of time between these enactments, the
majority found it “difficult to conclude that the very next
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Congress following passage of FASA would promulgate
ADRA with the intention of eliminating any meaning-
ful enforcement of the post-award preferences for com-
mercial items in § 3453.”%

Consequently, for “all these reasons,” the majority
held that, in the context of protests alleging violations of
FASA’s commercial preference without challenging the
underlying contract, an “interested party” for purposes
of prong three of the Tucker Act’s bid protest jurisdiction
“includes an offeror of commercial or nondevelopmental
services or items whose direct economic interest would
be affected by the alleged violation of the statute.”'** Be-
cause neither the US government nor CACI disputed
Percipient’s direct economic interest in NGA's alleged
failure to properly evaluate its CV platform Mirage for
integration into the SAFFIRE procurement, the majority
held Percipient satisfied this standard and thus could pro-
ceed with maintaining its protest.'”

The Dissent

While two of the three panel judges agreed that the
COFC had wrongly dismissed Percipient’s protest, Judge
Clevenger authored a lengthy dissent critiquing the ma-
jority’s decision.!?® With regard to the FASA task order
bid protest bar, Judge Clevenger faulted the majority for
sidestepping controlling precedent “to create and apply
a significantly different interpretation of the task order
bar in this case.”'?” In particular, Judge Clevenger viewed
Percipient’s case “as close to SRA as the law school ‘on
all fours case’ can get,” given that (i) both cases chal-
lenged the continued performance of task orders despite
alleged violations of law occurring post-award and (ii)

a successful challenge in either case would have upset
that continued performance.!?® Because the majority’s
decision amounted to, in Judge Clevenger’s view, an im-
permissible de facto overruling of SRA by a subsequent
panel, Judge Clevenger dissented from the majority’s re-
versal of the COFC’s dismissal of Percipient’s protest
under the FASA task order protest bar.!?

As to “interested party” standing, Judge Clevenger
again faulted the majority for deviating from Federal Cir-
cuit precedent, noting that “[t]here is no clear daylight
between [Percipient’s| case and AFGE . . . and thus no
room for the majority to cast AFGE aside and fashion a
new, relaxed standing test that allows potential subcon-
tractors, for the first time, to challenge government con-
tracts under § 1491(b)(1).”*° He emphasized that Percipi-
ent could only show an interest in potentially receiving
a subcontract from CACI to provide its Mirage soft-
ware on the SAFFIRE procurement, but that this po-
tential to subcontract did not confer standing upon Per-
cipient, particularly when Congress previously rejected
subcontractor standing under the now-repealed Brooks
Act, which had allowed bid protests to Automated Data
Processing Equipment procurements by an “interested
party.”! As noted in the dissent, Congress rejected sub-
contractor standing in the Brooks Act due to concerns it
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“e

would “establish precedent that privity of contract exists
between the government and subcontractors,” thereby
opening the door to cases brought by subcontractors in
a host of procurement scenarios.'* Judge Clevenger also
noted how the Court in AFGE “extensively relied” on
ADRA’s legislative history to support adoption of CICA’s
definition of “interested party,” and observed that con-
struing the Tucker Act “more broadly” to permit subcon-
tractors to sue the Government “would violate the sover-
eign immunity canon.”"*

Turning to what he characterized as the “real rea-
son” for the majority’s departure from AFGE—name-
ly, that “[u]nless potential subcontractors are allowed to
bring § 3453 protests under prong three, . . . the goals of
§ 3453 will be ‘illusory,’ and the statute will have ‘mini-
mal bite”—Judge Clevenger noted that the majority
cited “no evidence, anecdotal or empirical, that the stat-
ute is widely disregarded by agencies or contractors.”**
He further took issue with the majority’s apparent skepti-
cism of the incentives for agencies and private parties to
enforce the statutory commercial preference themselves,
viewing the risk of nonenforcement a lesser concern
than the repercussions of adopting a definition of stand-
ing that “would open the protest door to potential sub-
contractors.”® Judge Clevenger concluded his dissent by
emphasizing the potential disruption to the procurement
process the majority’s decision could invite and by argu-
ing that only the Federal Circuit sitting en banc—not
the panel majority—could adopt a relaxed standing for
“prong three” protests, given the otherwise controlling
precedent of AFGE:

[T]t is fair to expect that potential subcontractors will soon
flood the Claims Court with § 1491(b)(1) protests. Think
of all the products and services that go into government
contracts for a battleship, or airplane, or new headquarters
for an agency, and the vast number of potential subcontrac-
tors who can so easily allege possession of a suitable off-the-
shelf product or service and inadequate agency attention
to § 3453’ requirements. And further, the majority’s driv-
ing rationale, i.e., that some laws are so important (here, §
3453) that they require relaxed standing tests to promote
compliance, will in time likely apply to alleged violations of
other important laws, requiring specially tailored standing
requirements. . . . [T]here is no support for the majority’s
new prong three standing test, and there is ample statuto-
ry history evidence that Congress would object to grant-
ing potential subcontractors § 1491(b)(1) standing of any
kind. As with the task order bar issue in this case, the court

sitting en banc might consider additional standing tests for
§ 1491(b)(1) beyond AFGE’s, but this panel cannot.

Open Questions

As the dust starts to settle from this new precedent-set-
ting decision, government contractors and the agen-
cies they serve must come to terms with Percipient.ai and
what it means for the waiver of sovereign immunity from
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bid protests going forward. Some commentators, consis-
tent with the majority’s reference to “the context of this
case” to describe its holding, have opined that Percipi-
ent.ai “may prove to be just another anomaly that is lim-
ited to its facts, with little practical impact.””*” Nothing
forecloses that possibility, at least for now. But if “what’s
past is prologue,”"® then Percipient.ai could just as well
expand the COFC’s jurisdiction to hear bid protests in
unexpected ways. Whereas the Tucker Act as original-
ly enacted contained no right for disappointed offerors
to protest procurement actions, judicial decisions none-
theless found a way to recognize one: first in the Tucker
Act itself under an implied contract theory,’*” and then
in the APA under Scanwell and its progeny.'* Each time,
Congress ratified those waivers of sovereign immunity,
including most recently in ADRA.*! So while the prac-
tical effect of Percipient.ai could be limited to protests
sharing this somewhat narrow set of facts, the majority
decision also could marshal in a new era—or “flood,” to
borrow from Judge Clevenger’s dissent!*—of prospec-
tive subcontractor protests previously unthought of in
procurement law.

But if the king has gotten closer and closer shaves
with each visit to the judicial barbershop, what then
should remain of that “anachronistic,” “monarchi-
cal privilege”™® that is sovereign immunity? Surely, the
havoc to the procurement system of permitting anyone
to protest, no matter how remote their interest may be
(think, for example, of the chaos that would ensue from
recognizing “taxpayer standing”),'** counsels against re-
sorting to the Foucauldian extreme of cutting off the
king’s head."” But is there a good middle ground that
would recognize “the benefits that protests bring, in
terms of transparency, education, and protection of the
integrity of the US federal acquisition system”?*¢ And,
more importantly, does Percipient.ai stake out just such a
middle ground? The answer to that inquiry is not clear
because the majority’s decision left unresolved a num-
ber of other important questions as to how its rationale
should be applied in future COFC protests.

First, does Percipient.ai create new tension between
prong three of the Tucker Act’s waiver of sovereign im-
munity for bid protests and FASA’s curtailment of that
waiver for task order protests? Both statutes, after all, use
the phrase “in connection with” to define the scope of
actions to which they apply.'*” But as others in the gov-
ernment contracts bar have noted, “[t]he majority’s ap-
proach to the phrase ‘in connection with’ under the third
prong of § 1491 stands in stark contrast to its approach
to the FASA task order bar.”*8 Whereas with FASA the
majority defined the phrase narrowly to mean only those
protests challenging government action in the “direct
causal chain sustaining the issuance of a task order,” the
majority adopted a more expansive interpretation of the
phrase under prong three as applying to “any stage of the
federal contracting acquisition process.”'* If waivers of
sovereign immunity “are to be construed narrowly,”'*

then how can the broader interpretation of “in connec-
tion with” for prong three’s grant of bid protest jurisdic-
tion be reconciled with the narrower one adopted by the
majority for FASA’s jurisdictional bar for most task order
protests? Perhaps a future prong three challenge involv-
ing a task order procurement will help to resolve this ap-
parent conflict.

Second, how will the Federal Circuit’s previous prec-
edential decisions in AFGE, SRA, and 22nd Century be
applied now that Percipient.ai has chipped away at them?
For AFGE, the Percipient.ai majority’s decision drew a
fine distinction between protests predicated exclusive-
ly on prong three claims and those that include claims
under prong one or two as well."”! But as noted in Judge
Clevenger’s dissent, “[t]here was no question before the
AFGE court of the plaintiffs’ use of prong three ‘to evade
the constraint on standing under the first two prongs.”>?
Indeed, the panel in AFGE appears not to have con-
sidered, much less addressed, the different prongs of the
Tucker Act’s bid protest jurisdiction at all.’*® Yet, the ma-
jority’s decision seemingly invites prospective subcon-
tractors and their counsel to prepare carefully worded
complaints alleging only prong three challenges, lest
they find themselves implicated by the constraint on
standing imposed under the first two prongs.”** Similarly,
if contractors and their counsel are careful enough to al-
lege counts that do not “even mention task orders,”"> can
they now invoke Percipient.ai to survive the FASA task
order protest bar even when their protest claims stem
from a task order procurement? Granted, the Federal Cir-
cuit may have simply adopted the logic of some eatlier
COEFC decisions recognizing the “precise point” that the
FASA bar applies only to “those protests ‘made in con-
nection with the issuance or proposed issuance of a task’
order.”® But if that were the case, then how can protests
involving task order procurements, but challenging ac-
tions “logically distinct”?’ from the issuance of them, be
reconciled with the broad pronouncements in SRA and
22nd Century that FASA “effectively eliminates all judi-
cial review for protests made in connection with a pro-
curement designated as a task order”?"*® Perhaps a later
case will clarify that language as mere dictum, but until
then, there remains a disconnect between what the Fed-
eral Circuit said then versus what it said in Percipient.ai.

Third, what role, if any, will legislative history play
in defining the scope of bid protest jurisdiction going
forward? Judge Clevenger’s dissent faulted the majority
for disregarding the Federal Circuit’s analysis of the
legislative history of ADRA in AFGE." To its cred-
it, however, the majority did acknowledge that analysis,
but nonetheless noted how Congress would not have in-
tended to eliminate “meaningful enforcement” of FASA’s
commercial preference with the enactment of ADRA
“[jlust two years later.”*® But does this mean COFC judg-
es should consider how close in time a procurement law
came into effect in relation to ADRA to decide wheth-
er Congress meant for that law to be enforced under
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ADRA going forward? While Judge Clevenger’s warn-
ing that the majority’s standard for prong three standing
“will in time likely apply to alleged violations of other
important laws”® may seem hyperbolic at first blush,
the directive for the US government to act “to the maxi-
mum extent practicable” to enforce some kind of policy
preference appears frequently in procurement statutes
and regulations.”” Does each of these preferences re-
quire subcontractor standing to enforce? Are they im-
portant enough not to trust agencies and large primes
to self-regulate their compliance with them? And what
about CICA? CICA preceded the passage of ADRA by
12 years, which may seem like a long time but is actu-
ally only a small fraction of time compared to what was
then the Tucker Act’s 109-year existence. Did Congress,
in the span of three administrations, really mean to dis-
regard that statute’s definition of “interested party” when
it used that same term of art in ADRA to apply to all
three categories of actions that may be brought under
Section 1491(b)?'® Determining Congress’s actual intent
in enacting prong three of the Tucker Act’s bid protest
jurisdiction probably requires continued recourse to leg-
islative history then, at least for the foreseeable future,
although how that history will be interpreted in light of
Percipient.ai remains somewhat of a mystery.

Fourth, if prospective subcontractors like Percipi-
ent are to have standing to bring protests under prong
three of Section 1491(b)(1), then what harm must they
show? This component of standing—requiring protest-
ers to demonstrate that a “direct economic interest”
would be affected by the award or failure to award a con-
tract—was not addressed in Percipient.ai because nei-
ther the government nor CACI disputed it.!** Typical-
ly, protesters have to show that they would have had “a
substantial chance of receiving the contract” but for the
government’s alleged procurement error,'®® or in the pre-
award context, at least “a non-trivial competitive injury
which can be redressed by judicial relief.”'®® Will prospec-
tive subcontractors need to make a similar showing that
they would have had a substantial chance of receiving
a subcontract from the prime to maintain their stand-
ing in post-award protests! What if, rather than deciding
to develop the CV platform itself, CACI had chosen to
go with another subcontractor’s commercial offering in-
stead? Would Percipient have needed to show some kind
of error in the award to its competitor to have standing,
such as by proving that its competitor’s offering was not,
in fact, a commercial product or nondevelopmental item?
Would the winning subcontractor in this hypotheti-
cal have a right to intervene since its award is now at
stake? Surely, the winning subcontractor could show en-
titlement to intervene as a matter of right under COFC
Rule 24(a)(2) in that scenario.'” So does this mean
there will be a “flood” of subcontractor intervenors now
that prong three actions can be brought by companies
passed over for subcontract awards? And how will this
work in the pre-award context? Presumably, prospective
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subcontractors offering commercial products or com-
mercial services will need to challenge solicitation lan-
guage causing them a “non-trivial competitive injury.”'¢®
Should such firms start scanning SAM.gov now for so-
licitations requiring noncommercial products or services
that, if awarded, would foreclose the possibility of them
obtaining a subcontract from an as-yet-to-be-determined
prime contractor! The majority’s decision did not have to
answer these questions, but that does not mean that fu-
ture protesters, intervenors, and agencies can avoid these
questions forever.

Finally, in light of the majority’s definition that “pro-
curement” as used in prong three means all “stages be-
tween issuance of a contract award and contract comple-
tion, i.e., actions after issuance of a contract award,”'®
does that mean any procurement action is protestable
now regardless of how far into contract performance it
occurs! Students of government contracts (this author
included) have long been taught that contract formation
disputes are subject to GAO’s and the COFC’s bid protest
jurisdiction,'® whereas contract administration disputes
are subject to the COFC’s and the boards of contract ap-
peals’ jurisdiction under the CDA.""' The majority’s de-
cision blurs the line between contract formation and
contract administration, however. What once was con-
sidered a matter of traditional contract administration—
i.e., subcontracting—can now be challenged through a
prong three bid protest under the Tucker Act. This cre-
ates yet another area of tension in the law. Subcontrac-
tors, generally lacking any right to assert a CDA claim
save for the grace of their primes (in whose name any
appeal must be taken),'”” can now sue procuring agen-
cies (with whom they do not stand in privity) by alleging
a violation of procurement law at any point during per-
formance, so long as that violation caused some kind of
harm to their “direct economic interests.”'” Will prong
three bid protest jurisdiction be used as a subterfuge to
get around the need of having a prime contractor spon-
sor a subcontractor’s claim under the CDA? Until the
Federal Circuit has a chance to weigh in again, the line
between what is contract formation versus contract ad-
ministration will remain fuzzy.

Conclusion

On one hand, Percipient.ai should be viewed as a victory
for offerors of commercial products and commercial ser-
vices that have been told far too often that only some
highly customizable, developmental item can satisfy the
US government’s “special” needs. The majority’s deci-
sion requires more accountability from agencies in their
determinations of what is and is not commercially fea-
sible by opening those determinations up to protests by
prospective subcontractors, meaning agencies can no
longer rely upon self-interested primes to tell them what
products and services can and cannot satisfy the US gov-
ernment’s needs. But today’s protester could be tomor-
row’s awardee. And while Percipient may be pleased it

Published in The Procurement Lawyer, Volume 60, Number 1, Fall 2024. © 2024 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



can continue its action, one can imagine CACI is none
too pleased that its sourcing decisions under its prime
contract can now be scrutinized in federal court for com-
pliance with FASA’s commercial preference. Nathaniel
E. Castellano and Aime J. Joo, in an article for the Nash
& Cibinic Report about the oral argument in Percipient.ai,
correctly observed that “[p]rotests and protesters appear
in all shapes and sizes, at all stages of the procurement
process, involving a wide variety of procurement vehi-
cles and mechanisms. They must all navigate the ‘inter-
ested party’ framework.”'™ The same is true of awardees
and agencies. They also come in all shapes and sizes and
also must navigate who can challenge their procurement
decisions under the Tucker Act’s waiver of sovereign im-
munity. Clarity as to the limits of that waiver is therefore
essential to everyone involved in the US federal pro-
curement system.

But if that clarity is lacking from Percipient.ai, what
can be done to fix it? Ideally, this is a task for Con-
gress, as it alone has the power to waive sovereign im-
munity and to delimit the scope of the waiver it intends
to grant.!” Congress can define “interested party” and
other terms used throughout the Tucker Act by enact-
ing a “definitions” section, much like it did with CICA.
But just as if men were angels, there would be no need
for government,'” the inherent inability of Congress to
enact legislation delimiting every possible set of circum-
stances for which the government may be sued leaves
courts to take up the mantle “to say what the law is.”"”’
To this end, Judge Solomson, in a special column for the
Nash & Cibinic Report on Percipient.ai, made the “mod-
est proposition” that “the bench, the bar, agency pro-
curement officials, and industry would benefit” if the
Federal Circuit increased “its en banc consideration of
Government contract cases” like Percipient.ai that have
farreaching consequences to the procurement system.'”
This author joins in that modest proposal, with one ad-
dendum. If the Federal Circuit sitting en banc does de-
cide to reconsider Percipient.ai, either on a motion for
reconsideration filed in that case or in future litigation,
then any en banc decision should be deliberate about
outlining the limits of the Tucker Act’s waiver of sover-
eign immunity.

Granted, the majority’s decision does make a number
of valid points about how ADRA and CICA are not the
same in terms of what actions are permitted under them,
which in turn should determine who should be allowed
to protest under each statute."”” Nonetheless, the holding
in Percipient.ai that commercial product and commer-
cial service providers have standing under prong three
despite not being actual or prospective bidders suffers
from a lack of consistency and predictability. The hold-
ing lacks consistency because the majority arrived at its
decision only by going to great lengths to distinguish pre-
vious Federal Circuit precedent to avoid overruling it
(something only the Federal Circuit sitting en banc can
do'®), leaving the scope of that previous precedent less

clear. The Percipient.ai holding lacks predictability be-
cause the majority left many questions unanswered, such
as the type of harm that would-be subcontractors need to
show to bring prong three challenges alleging violations
of FASA’s commercial preference, whether other pro-
curement statutes require standing for non-bidders, and
if there are any post-award procurement actions safe from
protest. Consistency and predictability are the hallmarks
of judicial decision-making."®! Any reconsideration of
Percipient.ai should keep these goals in mind before low-
ering the king’s ears any further. P
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