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 “Like all cases within the [Supreme] 

Court’s original jurisdiction, a dispute 

between States over rights to water is a 

serious matter — so serious, in fact, that 

it might be grounds for war if the States 

were truly sovereign.” — Memorandum 

Decision of Special Master, the Hon. 

Eugene E. Siler Jr., dated August 26, 

2016 (internal quotes omitted).

For more than 100 years, the United States 
Supreme Court has settled interstate water 
disputes in one of two ways: (1) by reference 
to, and interpretation of, an existing interstate 
compact or (2) by apportioning the water eq-
uitably between the two states (“equitable ap-
portionment”) and deciding when a state has 

violated that apportionment by taking more 
than its fair share.1 Under Article III, Section 
2, Clause 2 of the US Constitution and 28 
U.S.C §1251(a), interstate water disputes fall 
within the original jurisdiction of the Court. 
The premise of such cases is that a river, 
lake, or other water resource is interstate in 
nature because it is not confi ned to one state’s 
borders. But what if the parties fail to agree 
even on that fundamental issue? In 2015, the 
Court agreed to hear Mississippi v. Tennessee,1 
an interstate water dispute of fi rst impression 
where the central factual confl ict is wheth-
er an aquifer is an interstate resource. For 
water law attorneys, Mississippi v. Tennessee 
is intriguing because it presents questions of 
law that will turn on the science of ground 
water and a factual understanding of the 
aquifer. For Virginia decision makers, the case 
exemplifi es the importance of accounting for 
interstate users, not just intrastate users, at a 
time when the commonwealth is  planning for 
future management of its ground water.

Mississippi v. Tennessee: 
Are Changes Coming to Interstate 
Water Rights Jurisprudence?

by Emily Russell
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Procedural Background
Although Mississippi v. Tennessee arises under 
the Court’s original jurisdiction, the action 
did not begin as an interstate water dispute. 
Mississippi originally fi led suit against the city 
of Memphis and its water utility in federal 
district court in Mississippi.2 The district 
court dismissed the case without prejudice 
on grounds that Tennessee was a necessary 
party to the action and further stated that 
it was not empowered to join Tennessee 
because “original and exclusive jurisdiction 
of disputes between states resides with the 
United States Supreme Court.”3 The Fifth 
Circuit Court of Appeals affi rmed the district 
court’s judgment,4 and Mississippi petitioned 
the Court for a writ of certiorari, which the 
Court denied.5 Mississippi then decided to 
join Tennessee as a defendant and renewed 
its claims under the theory that the case was 
now an interstate dispute which could only be 
resolved by the Court. The Court, by majority 
vote, granted leave for Mississippi to fi le a bill 
of complaint, thereby permitting Mississippi 
to present the same argument it had already 
made to the district court and on appeal to 
the Fifth Circuit.6

 
The Interstate Water Dispute
Mississippi v. Tennessee is unlike preceding 
interstate water disputes because it is based 
in tort and relates solely to ground water. All 
similar, prior cases before the Court involved 
surface water (rivers, streams, etc.) or ground 
water that was hydrologically connected to 
surface water.7 The Court’s jurisprudence is 
clear that an interstate compact or equita-
ble apportionment governs those types of 
disputes. In Mississippi v. Tennessee, the Court 
will decide whether the ground water at issue 
is interstate and whether its existing jurispru-
dence applies in a case where the interstate 
confl ict pertains to ground water exclusively. 
 Mississippi claims that Tennessee, the city 
of Memphis, and the city’s water utility are vi-
olating Mississippi’s sovereign right to ground 
water found in a geological formation known 
as the Sparta Sand.8 Mississippi alleges that, 
since 1985, the Memphis utility, with approval 
and oversight from the city and Tennessee, 
has knowingly drawn ground water from the 
Sparta Sand to provide the city’s municipal 
water supply.9 To do so, the utility uses wells 
located three miles from the Mississippi bor-
der.10 The parties agree that the Sparta Sand 
extends beneath both states but do not agree 

on where the ground water itself is located – 
in other words, whether it is an interstate or 
intrastate resource. 
 The two states do not have an interstate 
compact governing use of the ground water, 
and Mississippi’s complaint disclaims that it 
seeks equitable apportionment of the ground 
water supply.11 Instead, Mississippi argues 
that the ground water contained in the Sparta 
Sand formation would naturally remain en-
tirely within Mississippi’s boundaries but for 
the Tennessee defendants’ tortious mechanical 
pumping, which has caused the ground water 
to “unnaturally” cross over into Tennessee.12 
Under Mississippi’s theory, the ground 
water at issue is an intrastate waterbody. The 
Tennessee defendants counter that Mississippi 
has failed to state a claim upon which relief 
can be granted, arguing that Mississippi 
conceded in its own complaint that the 
ground water is an interstate waterbody when 
it acknowledged that the geological forma-
tion underlies both states.13 According to the 
Tennessee defendants, Mississippi’s tort claims 
are simply an attempt to evade the Court’s 
century-long equitable apportionment juris-
prudence.14 
 The Court appointed a special master, 
the Honorable Eugene E. Siler Jr. of the Sixth 
Circuit Court of Appeals, and granted him 
“authority to fi x the time and conditions for 
the fi ling of additional pleadings, to direct 
subsequent proceedings, to summon wit-
nesses, to issue subpoenas, and to take such 
evidence as may be introduced and such as 
he may deem it necessary to call for.”15 The 
appointment of a special master is a unique 
characteristic of cases where the Court choos-
es to exercise its original jurisdiction.16 Since 
the Court serves as the trial court in inter-
state water disputes, special masters assist in 
executing the Court’s trial court functions by 
acting as fact-fi nder.17 Mississippi v. Tennessee 
presents a factual scenario previously uncon-
sidered by the Court, where ground water 
could naturally be located in one state but, 
through technological advances in pumping, 
is available for use by another state. In order 
to determine whether the factual scenario 
argued by Mississippi truly distinguishes this 
case from others that preceded it, Siler has 
distilled the case down to a single question, 
which he believes is dispositive — that is, is 
the ground water interstate in nature? 
 In August 2016, Siler issued a 
Memorandum of Decision on the parties’ 
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preliminary motions and observed that Mississippi’s decision 
not to request equitable apportionment is likely grounds for 
dismissal, after which Mississippi would decide whether to 
seek leave to amend and request equitable apportionment.18 
Nonetheless, Siler concluded that an evidentiary hearing would 
be appropriate to resolve the question of whether the aquifer 
is an interstate resource.19 Unlike previous interstate water 
disputes where the evidence consisted primarily of existing 
interstate compacts20 or fi ndings concerning use of the water 
by the parties for equitable apportionment,21 Mississippi v. 
Tennessee hinges on factual fi ndings that will be made on the 
basis of the scientifi c characteristics specifi c to the Sparta Sand 
aquifer. Siler has directed the parties in Mississippi v. Tennessee 
that “[e]vidence that would likely be relevant to this determi-
nation [of whether the ground water is an interstate resource] 
includes the nature and extent of hydrological and geological 
connections between the ground water in Memphis and that 
in Mississippi, the extent of historical fl ows in the [a]quifer be-
tween Mississippi and Tennessee, and similar considerations.”22 
 This directive is another way that Mississippi v. Tennessee 
is distinguishable from previous cases. Siler designed the evi-
dentiary hearing to lead to evidence and factual fi ndings that 
focus more heavily on hydrogeology and earth sciences than 
on the water needed by the parties. The parties have until July 
30, 2017, to complete discovery, and the evidentiary hear-
ing will take place after August 31, 2017.23 If Mississippi can 
demonstrate, scientifi cally, that the ground water is confi ned to 
an area within its boundaries, the case is in new legal territory 
where interstate compacts and equitable apportionment have 
not been applied. For this reason, the case is one for environ-
mental attorneys and scientists to watch.
   
Virginia’s Ground Water 
During the pendency of this case, Virginia has been assessing 
its own ground water resources in light of growing concerns 
over dwindling supply and increasing demand. The General 
Assembly established an advisory committee to study ground 
water issues in eastern Virginia, which will meet through 
2017. 24 Also, in October 2016, the Joint Legislative Audit and 
Review Commission (JLARC) released a report in response 
to concerns about the commonwealth’s management of its 
water resources.25 The JLARC report found that Virginia is not 
managing its ground water in a sustainable manner, particu-
larly in the eastern portion of the commonwealth, and that this 
poor management will have impacts on future availability for 
municipal users and economic growth.26 
 The Coastal Plain aquifers that are the source of ground 
water in eastern Virginia are confi ned aquifers that extend 
across the border into North Carolina, like the Sparta Sand for-
mation presently at issue in Mississippi v. Tennessee.27 Seasoned 
environmental attorneys will know that Virginia and North 
Carolina are not strangers to protracted litigation over access 
to water.28 Based on the commonalities between the shared use 
of the Sparta Sand and the Coastal Plain aquifers, the proceed-
ings in Mississippi v. Tennessee should be of particular interest 
to Virginia legislators and policymakers, as well as scientifi c 

and legal stakeholders. If nothing else, the case demonstrates 
that ground water issues are a serious matter at local, regional, 
and interstate levels and that planning for future uses should 
include an awareness of each of these jurisdictional interests as 
well as a fi rm understanding of the hydrological characteristics 
of the water resource in question.
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